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Abstract, The general reflection of certainty and predictability in
the decisions of the courts could be traced from the trend of
decided Islamic Banking cases itself. Some studies highlighted
the trend in decided Islamic Banking cases but not in detail, with
a limited scope of discussion and did not cover the current and
the latest decided cases. The objective of this paper is to provide a
comprehensive analysis on the decided Islamic Banking cases in
Malaysia of year 1987 to 2018 in order to find out the trend of
underlying Shariah contract and legal disputes. The method
employed in this study is the legal research through the analysis
decided Islamic Banking cases in Malaysia. This paper
highlights the underlying Shariah contracts that attract
numerous judicial consideration and legal disputes in different
phases of development in Islamic Banking cases. The
diversification underlying Shariah contract and the complexity
of legal issues could be traced in the more recent decided Islamic
Banking cases. Moreover, the findings contribute to the
enhancement of disputes resolution outcomes through court
process and improvise the Shariah compliance and legal risk
management of Islamic Banking Institutions.

Index Terms: Trend, Islamic Banking, Cases, Underlying
Shariah Contracts, Legal disputes

I. INTRODUCTION

The rapid growth of Islamic Banking industry in Malaysia is
a signal that the industry will expose the economy to the
systemic risk if it is not properly controlled. Thus, this
industry needs to be regulated to maintain its soundness and
the sustainability of its progress. Well-defined strategies are
needed focusing on the institutional capacity building and
development of a comprehensive supporting financial
structure. According to the former Governor of Central Bank
of Malaysia, Datuk Zeti Akthar Aziz, legal infrastructure is
one of the main pre-requisites in the Islamic Banking Sector
Master Plan 2010 to 2020 (BNM, 2011). Enactment of new
Islamic banking law and development of legal talents that
are competent in both Shari’ah and Civil Law are the
important parts of this process (Mohamad & Trackic, 2012)
In addition, the 10-year Financial Blue Print by the Central
Bank of Malaysia aims to make the country as a global hub of
Islamic Finance that focuses on developing Malaysia as a
Centre of Reference (BNM, 2011). This includes the vision to
enhance Malaysia's legal system in order to be acknowledged
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and adopted for the international Islamic financial
transactions. To achieve this, according to Zakaria (2013), it
requires among others, a comprehensive legal framework
that could promise certainty, predictability, and consistency
in the disputes resolution outcomes. Hence, the analysis on
decided Islamic Banking cases is one way to come out with
the inference and overview on the courts' adjudication of
Islamic Banking cases in Malaysia. Notably, from time to
time, the Islamic Banking institutions have moved to other
new Shariah contracts to facilitate the financing transactions.
The milestone of the Shariah contracts for Islamic Banks
reveals the new adopted Shariah contracts from year 2009
onwards which include, Tawarrug, Parallel Istisna, ljarah
Mausufah fi Zimmah and others (BIMB, 2013). With the
introduction to the new Shariah contracts, it suggests that
different trends in Shariah contracts and legal disputes could
be traced from decided Islamic Banking cases of year 1987 to
2018.

Il. UNDERLYING SHARIAH CONTRACTS IN
ISLAMIC BANKING CASES

The overall cases analysed in this study are 63 cases from
year 1987 until 2018 of which they are divided into four
phases: phase | from 1987-2003, phase Il from 2004-2009,
phase 111 from 2010-2012 and phase IV from 2013-2018. The
category of the cases based on the Shariah underlying
contract has revealed that 36 out of 63 cases deal with the Bai'
Bithaman Ajil (BBA) contract. This covers 57% or half of
the total cases. This finding is in line with Markom et al.
(2013) and Hasan and Asutay (2011) that suggested, most of
the decided Islamic Banking cases are related to the BBA
contract. The percentage of different underlying Shariah
contracts of 63 decided Islamic Banking cases analysed is
illustrated in the following Diagram:

Diagram 1: Percentage of Different Underlying Shariah
Contract in Decided Islamic Banking Cases of Year
1987-2018
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The finding indicates that the BBA contract and Bay' Inah
are the two Shariah contracts that attract the most judicial
consideration in the court litigation proceeding for Islamic
Banking cases. The controversial over these two Shariah
contracts have been addressed in many articles (Abdul &
Taib, 2009). It is observed from the cases that the disputes
over the BBA contract are mainly centred on the Shariah
issues.

In the early phases of decided Islamic Banking cases, the
Shariah issues of the BBA contract mostly related to whether
the Islamic Bank should be allowed to claim the full selling
price in the case of early termination due to customers'
default. This issue seems to be settled based on the Court of
Appeal decision in case of Bank Islam Malaysia Bhd v Lim
Kok Hoe & Anor and other appeals (2009) that had granted
the claim for the full selling price stipulated in the Property
Sale Agreement (PSA) of the BBA contract. But, many still
believe that it is unjust to allow the Islamic Banks to collect
the "unearned profit" from the unexpired tenure of the
financing. In Nurrachimi, Mohamed, & Nazah(2013)
mentioned that, in relation to the case of Bank Islam
Malaysia Bhd v Lim Kok Hoe & Anor and other appeals
(2009) , the Court of Appeal Judges had decided in favour of
the Islamic Bank in order to portray good image of Islamic
Bank to the public and to prevent the injury to the growth of
Islamic Banking industry in Malaysia.

However, it is argued that the decision of the court in the case
was made based on the Islamic principles that the parties
should be bound by the selling price that had been mutually
agreed in the PSA. The decision did not in any way give good
perception to the Islamic Bank. Many customers had turned
away because the lIslamic Banking seems to be more
oppressive than the Conventional Banking (Mohamad &
Trakic, 2013). It is good to note that Bank Negara Malaysia
in 2013 has issued the Guidelines on Ibra (Rebate) for sale
based financing that requires the Islamic Financial
Institutions to grant lbra/rebate for early settlement of the
financing including the cases involving the customers'
default as stated under provision 6.1 of the Guidelines (BNM,
2013). By having this guideline, the courts now are able to do
justice to the Islamic Banks as well as to the customers
(Mohamad & Trakic, 2013).

Another issue on the BBA contract in the more recent
decided Islamic Banking cases is in relation to the existence
of the subject matter of the contract in case of abandoned
project. In the case of Pripih Permata Sdn Bhd v Bank
Muamalat Malaysia Bhd (2015), the presiding Judge
declared that the BBA contract entered by the parties as
invalid due to the existence of Gharar Fahishah since there is
uncertainty on the existence of the subject matter of contract
because the construction of the building project was
abandoned thus the court ordered the Islamic Bank in this
case to refund the instalments paid by the customer.
Although the decision in this case has been criticised due to
the absence of any reference made to the SAC on the issue,
but many agree that the Islamic Bank acting as the seller in
the PSA should take the risk and obligation to ensure the
completion of the project and the submission of vacant
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possession of the property to the customer (Hilal, Noor, &
Shuib, 2017).

Bay' Inah is the second Shariah contract that mostly disputed
in Islamic Banking cases. The legal dispute on this contract
is mostly on the Shariah issues. Based on the observation of
63 decided Islamic Banking cases, two cases involving the
Bay' Inah have been declared by the court as invalid as in the
case of Bank Kerjasama Rakyat Malaysia Bhd v MME Realty
& Management Sdn Bhd (2018) and FLH LCT Services
SdnBhd& Anor v Malaysian Debt Ventures Bhd (2016). In
the first case, the Bay' Inah contract was declared as void
because the agreement consists the pre-condition to
repurchase the asset and in the second case the Bay' Inah
contract was invalidated by the judge because of the absence
of the underlying asset during the execution of the contract.
Although the BBA contract is the highest underlying Shariah
contract for Islamic Banking cases in every phase of the
analysis, but the concentration of the BBA cases has reduced.
In the first phase, of year 1987 to 2003, 90% of the cases
analysed are related to the BBA contract. But this percentage
has continuously decreased. In the fourth phase of year 2013
to 2018, the percentage of the BBA contract in decided
Islamic Banking cases is only 50%. The underlying Shariah
contracts in Islamic Banking cases become more diverse in
the third and fourth phase and no longer monopolised by the
BBA contract. This is mainly due to the action taken by the
Islamic Banks that have stopped offering the BBA contract
and move to other Shariah contracts like Tawarug.

In some recent Islamic Bank's report, the division of the
financing by Shariah contract has revealed that, over 80% of
the underlying Shariah contracts for financing are based on
Tawarug and less than 20% of the underlying Shariah
contracts are based on the BBA (Bank Islam, 2017).
Although Tawaruq has been in the market since 2005 and
currently becomes a phenomenal in the Islamic Banks, there
are only two out of 63 decided Islamic Banking cases that
deal with this Shariah contract.

Diagram 2: Percentage of Underlying Shariah contract in
Islamic Banking cases of
Four Different Phases 1987-2018
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One of the main points that could be highlighted from the
analysis is that over dependency on a particular controversial
Shariah contract like the BBA in the past had resulted in
higher legal and Shariah-compliance risk. This practice also
had exposed the Islamic Banking institutions to the
concentration risk when the
legality of the Shariah contract
from the Islamic perspective
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was questioned by the court. However, the Islamic Banking
environment today has witnessed the domination of another
Shariah contract which is Tawarrug in the financing
transactions of Islamic Banking which is not a good
indication. Thus, Islamic Banks should be encouraged to
diversify the underlying Shariah contracts and minimise the
application of controversial Shariah contracts in the
financing transactions as a measure for risk mitigation
process.

3.0 Legal Disputes in Islamic Banking Cases

According to Hasshan (2017), legal disputes in Islamic
Banking could be divided into five main categories which
include the contractual disputes, Shariah disputes, legislative
disputes, procedural disputes and moral disputes. The
finding of the legal issues in the cases that have been
analysed are categorised into these five main groups.
Through the observation and analysis of 63 decided Islamic
Banking cases, it was observed that in many cases, there are
more than one legal issues that had been submitted to the
courts. The total number of legal issues that has been
identified from the analysis of 63 Islamic Banking cases is
amounted to 111 legal issues. The percentage of the legal
issues that have been categorised based on the nature of the
disputes into the five main categories is illustrated in the
following diagram:

Diagram 3: Legal Disputes in Decided Islamic Banking
Cases of Year 1987 to 2018
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3.1 Contractual Disputes

The contractual dispute is initiated mainly due to the breach
of contract. In relation to Islamic Banking cases, most of the
proceedings were initiated by the Islamic Banks following
the breach of the financing contract when the customers
defaulted on the instalments. 44 out of 63 casesanalysed had
named the Islamic Banks as the Plaintiffs that apply from the
court either for Summary Judgment or Order for Sale to
remedy the customers' default. This finding is in line with
Markom et al. (2013) and Hasan and Asutay (2011), that
have stated most of the cases in Islamic Banking involve the
application for Summary Judgment and Order for Sale. In
many cases, the courts granted the Summary Judgment and
the Order for Sale to the Islamic Banks due to the failure of
the customers to raise any defence or to prove the existence of
any cause to contrary.

However, there are also cases initiated by the customer based
on the contractual disputes. For example, in case of Tahan
Steel Corp Sdn Bhd v Bank Islam Malaysia Bhd (2012) and
Kamuja Hartamas SdnBhd (formerly known as Aras Suasana
SdnBhd) v Bank Kerjasama Rakyat Malaysia Bhd (2017).
The proceedings of these cases were initiated by the
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customers that had challenged the lawful action of the
Islamic Bank in terminating the financing contract.

In addition, the contractual disputes also involve the matters
under the Specific Relief Act (1950) such as the recession,
rectification and specific performance (Hasshan, 2017). In
the case of Malayan Banking Berhad v Robiah Binti Endot
(2011), the issue of rectification on the profit rates that had
been negligently written as 0.85% instead of the actual profit
intended by the Islamic Bank of 8.5% was submitted to the
court. The customer had been paying the instalments based
on 0.85% profit rate for few years and innocently believe that
the actually profit rate was 0.85%. The court held that this
was a unilateral mistake stemmed from the plaintiff's
negligence and refused to grant the order of rectification.

3.2 Shariah Disputes

Through the observation, Shariah disputes are the most
common defence raised by the customers against the claims
by the Islamic Banks. This is in line with Hasshan (2017)
that has stated most of the lawyers acting on behalf of the
customers will submit on the Shariah issues to defence the
cases. In many cases, the courts held that, the Shariah issues
bought by the customers are not of bona fide issues to be
trailed. It is unjust for the customers to raise the issue of
Shariah non-compliance or illegality of the Shariah contract
after benefitting from the financing. The Shariah issues
raised were just the afterthought defence or mere allegations
without any proof.

However, from the overall 63 cases that have been analysed,
there are three cases in which the Islamic financing facilities
agreements had been declared as void due to the Shariah
disputes raised by the customer which include the case of
Pripih Permata Sdn Bhd v Bank Muamalat Malaysia Bhd
(2015), FLH LCT Services Sdn Bhd & Anor v Malaysian
Debt Ventures Bhd (2016), and Bank Kerjasama Rakyat
Malaysia Bhd v MME Realty & Management Sdn Bhd
(2018).In these cases, the court found that the agreements are
inconsistent with the fundamental Shariah requirements (see
appendix 4).

3.3 Legislative Disputes

Legislative disputes are another common issue raised by the
customers as defence against the claims by the Islamic
Banks. The legislative disputes are related to the contention
that the Shariah contracts entered by the parties had breach
the statutory or legislative provisions. The judges faced a lot
of difficulties to provide the findings and decisions on the
legislative disputes raised by the parties in Islamic Banking
cases (Hasshan, 2017). In dealing with this issue the courts
have to look into the context of the provision and the
intention of the legislature as mentioned by the judge in the
case of CIMB Islamic Bank Bhd v LCL Corp Bhd& Anor
(2015).

From the cases that have been analysed, 16 legal issues have
been recognised to fall under
the legislative disputes. The

example of significant
legislative issue raised in
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decided Islamic Banking cases including the contention over
the constitutionality of s. 56 and s. 57 of the Central Bank of
Malaysia Act (2009) as found in the case of Tan Sri Abdul
Khalid Ibrahim v Bank Islam (M) Bhd(2011) and Mohd
Alias bin Ibrahim v RHB Bank Bhd & Anor (2011). The
conflict between the Shariah contract and the National Land
Code (1965) also has been submitted to the courts in several
cases including the case of Dato' Haji Nik Mahmud Bin Daud
v Bank Islam Malaysia Berhad (1996) and Bank Muamalat
Malaysia Bhd v Kong Sun Enterprise Sdn Bhd & others
(2012). Although in many cases, the courts have stressed on
the applicability of the Contract Act (1950) to the Islamic
financing, this does not prevent the customers from raising
the issue on the conflict of the Shariah contracts and the
Contract Act1950 (seeBank Kerjasama Rakyat Malaysia
Berhad v Koperasi Belia Nasional Berhad, 2016)and (Bank
Muamalat Malaysia Bhd & Ors v Redha Resources
SdnBhd&Ors, 2017).

None of the courts' decisions in the cases involving the
legislative disputes had agreed on the legislative conflict
raised by the parties. Despite looking at the intention of the
legislature on the enactment of the provision, the judges
appreciate the unique characteristic of Shariah contract and
try to construct the findings of the courts on the legislative
issue in the perspective of Islamic principles (Bank
Muamalat Malaysia Bhd v Kong Sun Enterprise Sdn Bhd &
others, 2012).

3.4 Procedural Disputes

Procedural disputes should not be considered lightly.
Although the procedural disputes do not affect the merit of
the case, there is still possibility that the courts may dismiss
the application due to the non-fulfilment of the court
procedure (Hasshan, 2017). Despite acknowledging the
special characteristic of Islamic Banking facilities, the courts
still held that the procedural requirement set by the law
should be observed by the parties (Bank Islam Malaysia
Berhad v Pasaraya Peladang SdnBhd, 2004).

Through the analysis, eight decided Islamic Banking cases
had specifically dealt with the procedural issues. The usual
procedural issues raised by the parties to Islamic Banking
cases is related to the non-compliance of O 83 r 3(3) of the
Rules of Court 2012, that is to provide the definite amount
claimed including the amount of interest in the application of
Summary Judgment or Order for Sale as in the case of Bank
Islam Malaysia Berhad v Adnan Bin Omar (1994) and Bank
Islam Malaysia Berhad v Pasaraya Peladang SdnBhd (2004).
In several cases, the judges refused to allow the parties to
submit on the issues which were not specifically mentioned
in the pleading as in the case of Bank Islam Malaysia Bhd v
Aquasix Corp Sdn Bhd &Ors(2014) and Bank Kerjasama
Rakyat Malaysia Berhad v Koperasi Belia Nasional Berhad
(2016). The court procedure requires the issues to be
specifically raised and detailed in the pleadings before it
could be submitted in the trial.

3.5 Moral Disputes
Moral disputes are related to the contentions or claims made
by the parties based on the allegation of oppressiveness,
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excessiveness, fairness, justice, prohibited business conduct
and consumer protection (Hasshan, 2017). In civil litigation
process, the main consideration of the court is to deal with
the legal issues pleaded and not to put any merit on the issue
of morality. But in Islamic financial transactions, the issue of
morality could not be disregard since morality is a significant
element in Islamic principles. All the matters including the
conducts and transactions are guided by the principle of
morality such as fairness and justice as mentioned by the
judge in the case of Malayan Banking Bhd v Ya' kup bin Oje
& Anor (2007). In the case of Amanah Raya Capital v
Hairuddin & Ors (2012), the judge had acknowledged the
excessiveness of the Plaintiff in charging 6% rate of Tawidh
on the customer.

Through the analysis, seven of the legal issues raised in 63
cases fall under the moral disputes. The contention of
oppressiveness and excessiveness of Islamic Banks' claim
usually interrelated with the Shariah issue on interest
submitted to the court, (see Bank Kerjasama Rakyat Malaysia
Bhd v Brampton Holdings Sdn Bhd (2015andAffin Bank
Bhd v Zulkifli bin Abdullah (2006). By having section 135
and section 136 of the Islamic Financial Services Act2013,
whereby the Islamic Banks are required to be transparent and
fair in their contracts, the financial consumer may have a
new ground to specifically claim or bringup the defence
based on the issue of morality (Hasshan, 2017).

1. CONCLUSION

Through the analysis on decided Islamic Banking cases in
Malaysia, it is interesting to highlight the increased
sensitivity, concern and appreciation of the judges especially
in dealing with the Shariah issues. The underlying Shariah
contracts and the legal issues submitted to the courts in
decided Islamic Banking cases have become more diverse
and complex. Thus, the judges should be able to attend the
issues with adequate knowledge on Islamic principles that
govern the Islamic Banking practices, in order to ensure
there is no flawed and strange decision. The improvement on
these aspects will contribute to certainty, predictability and
consistency in the dispute resolution outcomes of Islamic
Banking cases through the court litigation proceeding. The
readiness of the court to deliberate on the Shariah issues and
to invalidate the Islamic Banking contracts due to Shariah
non-compliance is an alert to the Islamic Banks to improve
the Shariah compliance aspects. In addition, the analysis also
reveals different scope of legal issues which include the
legislative, procedural, moral disputes and others raised by
the customers against the Islamic Bank. Thus, Islamic Banks
should pay attention not only to Shariah compliance risk but
also on the management of legal risks of the institutions.
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Munich Personal RePEc Archive (MPRA), (10679).Retrieved  from et e
https://mpra.ub.uni-muenchen.de/43991 zﬁﬁmm 25 P
28. Pripih Permata Sdn Bhd v Bank Muamalat Malaysia Bhd [2015] 6 LS €7 2. St Mo D e Do e 1o of Sy It oy el
CLJ 135 Conipt ot s " . -
29 RUIeS Of Court 2012 iﬁ;xﬂj?];mﬁ1 Bay Insh 1 couuamalmpm ‘T2 PLAIHfT brought n action azsinst the Defendant due to dzfeult in the repayment

o

u.mzhmﬂ | Disputs: In defince to the DlsinifFs claim, the Dsfndant eisad the ssue that the Plaintiffhad

e -

30. Tan Sri Abdul Khalid bin Ibrahim v Bank Islam Malaysia Bhd and =
another suit [2009] 6 MLJ  416TahanSteel Corp Sdn Bhd v Bank
Islam Malaysia Bhd [2012] 2 MLJ 314 Cae T —

31. Zakaria, A. (2013). a Judicial Perspective on Islamic. I1UM Law Journal, Hgcon i S D Do T aite dee o o e e e et

4
21(2 143-182. ﬁ;ﬁ?ﬂ?ﬂ?sm“ E‘vymm 1 E:mmm:msym.mwmmapphmmofomﬁm e follewing the dafult of the Defendant on the
Tigh Count 2

’
. : . : Sharish Disputes: The Defendent in dxfince o the Plaimtiffs claim raissd the issue that the finencing faclity
https://doi.org/http://dx.doi.org/10.1108/17506200710779521 s v oy 12 i gemes
T iibemma Daud Bin EEA ‘Contractual Disputes: The Plaintiff brought an action against the Defendart due to defailt in the paymant of
Radzen v Amslamic Bank finsncing. The Session Court grantad the spplication of Summary Judzment
Eead [2011] 1 LS 383 Progadussl Disputes: The Defendant sppesled szsinst the Session Court decision on the contention that the
High Court Plaintiffhad failad to produce any evidance to prove the indabtadness of the Defendant.

(S

Wppendix I: Analysis of Decided Islamic Benking Cases from 1987-2003

Mdgsav | BEA

‘Cantractual Disputas: This was an pplication for Summary Tudsment after the Defendant dsfemlted in

_c[:u. = Sharish Confract 11hm Leeal Disputes March Avanus Techmologies ‘monthly instalments
inta Leus azresmant Contractusl Disputes. This was an ppesl brought by fhe Appallant (Custom) fo sat aside the SdnBRbd [2011] 1 L 682 —— Defencian ioducemnt et
in Maaie Ba. 10503 | o aisiory ixjuuetion o ver the posesion of lbe lessed equpmet wd e ave of the i, Toe Pyt 2. Contatud Dispuics Tox  rieed the isue of misprasentation. = ts in e exeastion
MLT102 Appallant arguad that the agrment signad betwem the partiss was & lomn agreemant. The Respondant
& FhoshimBinMalimv Bk | BEA 1. Contractual Dispwres: The PLEDGE claimsd fhat be bas the fi2ht 1o (anminate the comuact. Ths Defendant &t
Supreme Court Mhﬁ;i““ﬂm‘mw‘hMMSkmmmmwmm“ Kerjasams Rakyst Malaysia thafirst place had braschad tha BEA comtract when the Dafendant contimusd to pay the davaloper svan thars
Epora Squipment [201111LNS 884 was 0o progress on the project. The Plsintiff slso denied the binding sffect of the contract since the project
Dato’ Hzji Mik Mabmud Bin | BBA 1. Legislative Dispumas: The PLEnT comendsd thar the Propany Purchass AZrsement (PPA heeinaften), High Count was.
Daxl v Bamk llam Malgysia the Propery Sels Azrement (PSA hersinafia) and the Charzs docments were void since the BEA
Berhad [1906] 4 MLT 205 contract contradictad the Kalantam Malay Raservation Ensctment 1030 end the NLC (1065) that prohibit Bublic [slamic Bank v Geh eSS 1. Contractual Disputas: The Plaintiff sppliad for Summary Judgment to soquise tha full prica of the car
High Court b trmsfer temsmission o vestin of my fight of interest of Malsy Ressrvation Lapd o my Nox- Hock Choy [2011] 1LNS 84 financed by the Plaimiff from the Defendant. The Plaintiff claimed that the finsncing comtiact was not valid
Milsy High Coutt sincait had imvalvad the tramsaction of llagsl car
Bagk Glam Malaysic Badad v | BEA 1. Contrscrusl Disputes: This was an pplicarion of Order fr Sale following the default of the Defendant
Anen Bin Omer [1984] 5 CLI (Cstomer) on the instslments. OboaSmBEA&Or v Kuwait | Musbamksh 1. Procaduzal Disputss: The Plaintiffapplisd 1othe court to raisin the Defendant fom continting with the
s 2. Procstunl Dispuss: In dsfesce the Dsfemdem i 5 s e e sl of 2 s o Snance House [2011] 1 LNS | Mutanagissh ‘coust action umil the PlsintifTs lagal suits against the Stz Govemment of Selanger disposad by the cout
High Coutt gl i O 55 £33 i o e inthe 5
plicat High Count
3 Cmm Disptes: The Defendant should be entitled for sebate based o the tem sgreed in the BakParamian Magsav | BEA T. Contractual Disputes: Thiswas & spplication for Summary Judgmant afer the Defondant dsflted on
FiskalF S aERd& Anton ‘monthly instelments
Bank Islam Malaysia Berhsd v | BEA 1 cmm Disputss: This was an spplication of Owder for Sale following the defmult of the Defendant Corposation Ltd [2011] 1 2. TheApplicstion for Summary Judgment was denied by the Defendant since thers was 2 collatersl sgreement
Shamsuddin Haji Ahmad [1998] {Customsr) on the instalments. ;—‘\Szﬁ* concludad betwesn the parties to be considerad by the court in full trisl
1LNS 275 2. Sheish Disputes: The Defindant argusd that there was dlement of interest in the fnencing gsanted by the [ HighCout. .
High Count Plsintiff 5 = = = RER Islamic Bank v Vebeng | Murshehah 1. Comtracmusl Dispimes: This W2s & spplication for Summery Judgmant sfter the Dafendant defemlted on
Global Trader $dnBhd&0s 3 instalmants I, defancs, the Defendant 1si i thare ursbaah
Bak Rajem:  fava | BEA 1. Contrcrual Disputes: This was an application of Order for Sale following the Gafault f the Dafendant {01113 634 mw‘m “ml“ the *t rsisad theiisus that thars Wt £o M comzaz
Malpsi on the instalments e the paris.
2 Tigh Count
bmmnSm“E‘m [2002] B 2. Legislative Disputes: The Dafendant arguad that the content in form 16D was contrary to 5. 254 (1) of the
CLT 95 NLC (1965). The form 16D provides Tdays after the breach for the Plaintiff to issus tha Netice of Default
High Coutt ad 14 dsya paried for ihe Defendant to remedy the defiult, Memnwhile in 5. 254 (1) it stipulaies the
pariod of 30 days after the defult for the Plaintiff to issue the potice
Bak  Kejmems  Ragat | EBA 1. Contracrusl Disputas: This was m sppaal by tha Appallant (llamic Bank) over the High Count dacision
Malssis v Emcss Comporation that dismissed the spplication of Orer for Sale undar =, 236 of the KLC (1965) on the ground that the
Sdn BRd [2003] 2 MLJ 408 Raspondent kad slready made saversl payments befors pplication filad by the Appellans
Court of Appesl
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Malaysia

Case Shariah Contract | Main Legal Disputes
Tan 571 Abdul KElid Torshim | BEA 1 Lesaluivs Dt Tos .56 md . 57 of

vBark Islam (M) Ebd o be contay oA, 34 AT Erri

[2011] ILKS 358

Courtof.

Taban Stedl Corp Sdn Bbd v | Letisndl T. Contrscrusl Disput=s: The Hi azcesd with the that the Appellant had
Bank Lilam Malaysiz BLd ‘wrongfally temminsted the finncing contract. The Appallant appes] agsinst the decision and contendad that
[2012] 2MLT 312 thatarmination of the fizancing contract was lawfil and valid

‘Kopsks Holdings Sdn Bbd v | Lrasnd 1. Contacrus] Disputes: The Appellant arzued that a financing coptract was concludad betwesm the paizs
Bank Lilam Malaysia Bhd s on the lstter saceivad by the Appellant fem the Respondant

BankL:lam Malaysia Bhdv | BEA L cmnxnnlDaapm ‘This was. of Ouder for ‘the Defendent on the
Asheri bin Md Ali [2012] 3

MLI240 2 smmm In defence, the Dafandant argued on the validiry of the BB A comtract. The subject marter
HighCoun ofths contract which was the upit houss did ion of ths BEA contract

‘Back Muamalat Malapria ‘Contactus] Disputes: This was an spplication for Summary Jodgment afier the Defendant has defimlted on
BEd v Kong Sun Extampaise ‘monthly instalments.

Sdn Bbd & others [2012] 10 . Legislative Disputes: The Dafendant arzusd that the lesse szresment sxecuted by the partiss was agsinst the
MLT$65 provisions in the NLC {1965), and the Centract Act (1950).

[}

=

High Court 3. Sharish Disputas: The Defondamt also contendad that thers will be slement of imarsst if the conrt allows the
claim on totsl of remal in the sarly termination ofthe farsh comracr.

Amansh Raya Capital v Bay Insh 1. Contracrual Disputes: This was & Spplicaiion for Summary Judgmant afer the Defendant has Gefaulted on
Hainddin&Ors [2012] 5 CLT ‘merthly instalmants.
851 2. Shariah and Moral Disputas: The Plaintiff had bem excassive in charging 6% penalty for the late payment
HighCoun chargas (Tewidh).

3. Legialative Disputes: The Plaintiffhas no sufbority to carry out lilamic Banking business.
Bankllam Malaysia Bar | Tawang 1. Contractual Disputas. This was a application for summary jodgment since tbe Defendant bas dsfailed 2
had Ambar Plastic &0 ‘mouthly installment.
[2012] 1 LS 24 2. Indefimse to the clsim of stmmary judgment, the Defendant ssisad the issue that the cantificate of
HighCourt indshtaness has filad 1o detail of: tobe due
Bk [ilam Malsysia v | Trend 1. Contactus] Disputes: This was an spplication for Summary Jodgment sfiar the Defendant deflted on

Mustaffer @ Mustaffs Bin ‘menthly izstalments.
Yacobdr Anor [2012] §MLT Contractusl Disputas: The Dafandant saised the issus that the Pleintif hed filsd to send my notics bafors

=

252 Charging the Tewidh, ons of the terms stipulsted in the atisns’ agreement.

HighCout

Bank hilem Malaysia Bedv__| Trtiand 1. Contctual Dispuies: This vas For Semmar Judgment sfer 1 Dafenoant deflied on
[cae | Sheriah Contract [ Misin Legsl Disputes. ]

‘monthly instalmants

Rhes o
others [2012] 10 MLT484 ‘ 2. Sharish Disputas: The Defindant srgusd that the Istisns contract comcluded barwaan the partias did not
follow

High Coutt the real Tslamic principlas
Appendix 4: Analysis of Decided Islamic Banking Cases from 2013-2018
Case Shariah Contract | Nisin Legal Disputes
‘Onz Lian Oz v Kowait Fimcs | Musbabah 1. Legislative Disputes: The iz e Bankrupicy
Housa (Malaysia) BR[2013] 10 | Tawarsg imvalvathe valus of interest quantifisd up to the data when the Banknuptey Motic was issusd to the De-
CLI526 fendant which was azainst 5.3 (1) i) of the Bankruptey Act (1967)
High Cout
Bank Musmalat Neleysia Babad v | BBA 1 Contcoa Dt The Pl i o Sy Todprment sl the Dl demlid on
NorizznTejudin [2013] 1 LIS 854
High Court 2 TheDeﬂmm misad the issu2 of nagligence on pext of the Dlaintiff for.
a R)z\mmgdbzmgaa.\w paymant without chacking the sutbenticity of the certificate issuad by the
b rmmmmmmmnfmdmm
©. ThePlaintiff action was immature since there was agreemant betwean the Plaintiff and the devilopar
to 1efund the monay if the project was
Dublic Bk BB v Mok 2 BEA 1. Contracrual Disputes: The FLantie claimed for Summary Jodgment aftr the Defendant demiliad on b
MobdNafidsh [2013] 1 CLI274 imstallmens
High Count 2. Sharish Disputas: The Dafondant arguad that the undarlying assat was mot in axistence and stll undsr the
the BEA comrsct
Ten TEmChool v K Finance | Musbahah 1 Legialatve Dirputes: Toe e amount
Eouse (Malaysis) Bbd & Avotber | Tawarug imerest quemified up to the date of the Bankrpicy potice issusnce which was against s. 3 (1) () of
Case[2013] 7CLI 404 Berluptcy Act
High Count
Bank lslam Malaysiz Muszbahah 1. Contractual Disputss: The Ea)
mcmsmmmmm mmmm“mm«mmmmmmmmmmmm
3MLISL2 partes.
Cout of Appeal 2. Pmooatural Dispmas: The Appallant also that the Respondant should not rsise the issue Which wa
ot plesdiad in the §tatement of Claim and Statement of Reply to the Defence
Nlaybank: Tilamic BEA ¥ BEA T, Contsactual Disputas: The Defendant’ customar defaultad on mlontily imstalmants, Tharsfors the Plantlt
Kemarulzaman bin Mobamad applisd for Summary Tudgment ffom the cour:
Mordin [2014] 7MLT 683 2. Sharish Disputes: The Defendant sgusd that the sale was tainted with
High Coutt v. Tha selling prics in the ssreemant was ststad 23 RAI487, 428.51. Bt fiom tha monthly
paymment of the tots] 300 months, the amount was RM 487,500,
Cue Shariah Conract | Msin Lesal Disputes
3. Logislative Disputes: The Defendant contanded that the Plantiff daim was tims bazed
‘Back Musndlat Malsysia Bakad v | BBA 1. Comracrusl Disprtes: The Plsintiff demandsd the payment of financing which hai bam defltad from
Suballi Aba the Lstand the dnd Defendants. (Guammntoss). In defence, the 2nd Defendant smised the issus that ba didoot
Rabman & Anor [2014] 10CLI sead the document when be put bis signafure onit and thus, the sgreemant was ot valid
179
High Count
CDME Lilamic Bak BEAVICL | BEA T, Contractual Disputes: The Defzndant Geflted on the mpaymant of Azaing.
‘CorpBhd& Anor [2015] 8 MLT 2 SlnuhDupm The Defendent quastionad the lagality of the BEA conteact since the same subject
832 had been used’ racyclad to complate three set of APA and ASA.
HighCourt 3 Lega]mwmymmmﬂw-gmmﬂﬁBBAwmmmvaspmn.ﬁof
Act (1965). The the sale undar the was the fist
s (Company) own shares.
Bk Pembagunas Maleysia Bid | BBA 1. Comactusl Disputes: The Defendant defiuliad on =payment of financing,
v Mensilin Holdings SdnBha&Or 2. Sharish Disputas: Tha Defendant arzuad that there was clement of GAarar bacausa the existence of two
{2015) 11LNS 442 ‘agreements i.e. the mstructuring szreement and the principle azreement which was Dot taminated
igh Court
Dr. Skamsul Bahar EEA T. Lagislative Disputes: The Plaintiergued thar the Banknupicy procesding commencad after § years from
‘Abdul Eafic v RHE Bark Bhd and thedate of judgment was sgainst 2.3 (1) () of Baukruptcy Act (L967) that requires immediate Secution of
amother sppesl [2015] 4 CLT 561 ‘bankruptcy procesding after judgment has besm obtsined. The baukpicy procesding was also time
Federal Count barred based on 5.6(3) of the Limitation At 1853
Pripih Pamaiz Snbhd v Bak | BBA T, Shariah Disputes. The PLainiiff contendsd that the BEA coniac amiersd imioby e partiss v
Mimmala Metspsia Ebd D171 6 imvalid since the construction projact was sbandonad. The developar in this case has bem wound up and the
€L 135 project’s land was sold. The vacant possession of subject matter (the building under constmuctien) could not b
High Cout handad over to the Plainif®
Bk Kejmsama Ry EEA 1. Contactus] Disputes: The Defendant defult=d on tepsyment of fizancing. The Plaintfapplisd for
Malaysia Bhdv Bramptan Summay Tudgment
Holdings Sdn Bhd 2. Sharishand Morsl Disputas: The Defendant arguad thar BEA contract was not a valid Sharish contract
[2015] 4CLT 635 bagamse itwas tainted with the dlements of intarast due 1o excassive outstanding sum claimad by the
High Court Pleinti
FLHLCT Services SanBha& Anor | Bay Indh T Comractual Disprtas: Tha Appallant dsfuliad in ths repaymant of Snancing (Hizh Court)
v Malaysian Dett Venmurss Bbd 2. Sherish Disprras: The Appsllant argued that the Bay Tnsh contract amtarad by the partiss was imvalid
[2018] 1 MLJ 248 since the subjact mattar of the contract did mot svist during th sxacution of the trmsadtion (Court of
Appasl).
i Kowat Finas | ADMAT T. Mosal Disputes: The ‘that the Defendant was not antiled fo set off the xit f2e fom the
Housa (M) Bhd [2016] 12MLT PlaintifTs aceount for fhe axly fademption’ sattiament of the nancing Since the MO w32 0T
307 memionad isclossd in Isttar. This was azainst the Guidsline of Transparency and
Case Sharish Contradt | Main Lesal Diy
High Court Disclosurs by the XM pursuast 10+ 135 of the FSA 2013).
Bk Eefaams Fakys Malwaia | By Ik 1. Coptractual Disputes: The Defendant. delted 2 mouthly instalmants
Berhad v 2 Lega]mwmymmmxgmmASAmbymmmﬂlmul:quwmxl
jelia Masional Bedad Act (1950) because thers wes Do intention on part of the Defendant to buy the underlying aset. The
[2016] 1 LS 805 ‘sgreement slso bad contravened 2. 31 and 2. 32 of the Sale of Goods Act (1957) since the Plsintiff bes 2o
High Court inention to give possassion of the underdying assat to the Dafindant
3. Procaussl Disputas: Ths et the Dafemtent 10 miss the txsmas ot
stipulated in the pleading
Tybank Toamic 554 310 Vorsbahah, T Coptractual Disputas: The Defendant defaulied o0 rspayment of fnancing (High Courd)
Builden S&Bha& Azer [2017] 2 2 Tes agsinst tha High Court deci ths Murshahan
MLT6 contract bacauss sams assat was usad for th principal ADA S ASA, mnd in the sxcond APA amd ASA
Courtof Appasl which were sxactad for rastmacturing the financing
‘Bami ) foamalar Malaysia. By Inak T Cotractual Disputes: The Defendant. defaulied o0 repayment of fnancing (High Courd)
Bhd&Ors v Recha Resourcas 2 Tes against ths High Court dack the Bay Insh
SdnBA&O [2017] 2 MLI 686 contract on the fazion that ouTArShD Of the UmAsnying asist umdsr the Bay’ Insh COMIA RS BOt passad
Courtof Appasl 10 the Respondem

-

Lasislamive Dispuntss: The Respondsnt comendsd thar the trmsfor of bensficial ownership contradicrs the
Comract Act (1850)
HamujaianamesanEnd (omay | BEA 1. Contractual Disputes: The Appellant argoad that there was wionghul t=mmination of b brdging Bcilitizs,

BRd [2017] 3 MLT 668

‘Adlinbin Khalid v Mehamad effo | Taah 1. Sharish Disputar: The Appllant sppasled agsinst the Summary Judgment srantad by the lowsr court
‘withont considering the Shariah issuas reisad by the Appallant

‘Contractus] Disputes: The Defendant defimltad on =payment of financing.
Sheriah Disputes: The Defindam arguad that the contract of By’ Inch was invalid bacause it consists ofa
pre-condition to repurchase the undadying asset. Secondly thers was aonacus. inte
cenclusion of the Agad which was Dot alignad with the SAC Resolution.
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