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Abstract

The article reviews speeches made at the interregional round table “Sources
of Modern Penitentiary Law of Russia” (Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Russia, January 17, 2023) to streamline new
information, critically assess the contribution of reports to scientific discussions,
identify research trends and determine problematic aspects. This paper reveals
theoretical issues of the concept, essence and system of sources of penitentiary
law. Attention is drawn to the necessity to build a typology of penitentiary law
sources. The article substantiates the relevancy of distinguishing between typical
and atypical sources and the existence of the latter due to the actualization of
manifestations of “living” law associated with the rule-making practice of issuing
subordinate acts of departmental rulemaking, clothed in very vague attributive
forms (letters, recommendations, instructions, etc.) or expressed in the form
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of an oral order of commanding officers. It is proposed to consider the role of
“quasi-sources” that reflect the law-making orientation of individual decisions of
the Supreme and Constitutional Courts in the sphere of their law enforcement
activities.

Closeattentionispaidtothe problemoftechnicalandlegal quality of penitentiary
law sources. Attention is focused on risks of applying a broad approach to the
concept “legislation”, features of the concept of legal culture of penitentiary law
sources, forms of manifestation of law and order in the penitentiary law sources
system, the role and correlation of sources of international and penitentiary law,
characteristics of anti-corruption and delegated legislation in the system of
penitentiary law sources.

Keywords: penitentiary law; sources of law; quasi-sources of law; system of
law; international law; legal culture; penitentiary law and order.
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On January 17, 2023, the Vologda Institute
of Law and Economics of the Federal Peniten-
tiary Service of Russia hosted an interregional
round table “Sources of Modern Penitentiary
Law of Russia”. The event was organized by
the Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Rus-
sia together with the interregional public or-
ganization “Penitentiary Science Club”, the
Kuzbass Institute of the Federal Penitentiary
Service of Russia, as well as the Irkutsk Re-
gional Branch of the Interregional Association
of State and Law Theorists.

The Head of the Vologda Institute of Law
and Economics of the Federal Penitentiary
Service of Russia, Colonel of the Internal Ser-
vice, Candidate of Sciences (Law), Associate
Professor Evgenii L. Khar’kovskii addressed
the round table participants with a welcoming
speech.

The topic of the round table seems to be
very important and significant. In modern
conditions of dynamic development of the
Russian penal system, a key role is assigned
to formal sources of penitentiary law. They act
as powerful drivers for renewal and develop-
ment of the penitentiary system. This circum-
stance determines not only the theoretical,
but also practical significance of problematic
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issues put up for discussion. To achieve the
goals of correction of convicts and improve
the performance of the penitentiary system is
possible only if close attention is paid to con-
tent features and legal forms of penitentiary
law.

Within the framework of the round table,
participants discussed a wide range of issues
related to the concept and essence of sourc-
es of law, the specifics of penitentiary law as
a branch of Russian law, the ratio of national
and international sources of penitentiary law,
the role of strategic planning acts in activities
of the penitentiary system, directions for im-
plementing the Concept for the development
of the penal system of the Russian Federation
up to 2030.

A wide range of issues of the problem field,
including both general theoretical and sec-
toral aspects of the penitentiary law sources,
testifies to the importance and relevance of
the round table.

The main report on the topic “Origin and
sources of modern penal law” was pre-
sented by Roman A. Romashov, professor at
the Department of State and Legal Disciplines
of the Vologda Institute of Law and Econom-
ics of Russia, Doctor of Sciences (Law), Pro-
fessor.
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The problem of sources of law in gen-
eral and formal sources of penitentiary law
in particular has both scientific-theoretical
and practical significance. It seems appro-
priate to focus on three aspects: analysis of
the relationship between concepts “origin”
and “sources” in relation to penitentiary law;
understanding and systematization of typical
sources of penitentiary law; atypical sources
of “living” penitentiary law of modern Russia.

The concepts “origin” and “source” corre-
late as a prerequisite and a condition. The his-
tory of penitentiary law consists of public re-
lations in the field of penitentiary life (material
origins); ideological and theoretical concepts
of penitentiary scientists, doctrinal positions
of politicians and practitioners of the Federal
Penitentiary Service of Russia (ideological
origins), which, having a direct relationship
to the system of penitentiary law, at the same
time do not have a real legal force and are not
capable of having a regulatory and protec-
tive effect on penitentiary relations. Formal
legal sources of penitentiary law represent
externally expressed in certain legal forms
(material and procedural) legal prescriptions
endowed with legal force and applied by au-
thorized entities as means of legal regulation
and legal protection of penal relations.

The system of typical sources of peniten-
tiary law consists of three main legal forms:
normative legal acts (constitutions, laws, by-
laws), normative contracts, and legal cus-
toms. The hierarchical structure of the sys-
tem of sources presupposes the predominant
role of normative legal acts, both defining
features of the formal expression and content
of contracts and customs derived from them,
and endowing them with legal force. A special
place in this system is occupied by strategic
planning documents (federal concepts, fed-
eral programs), the main purpose of which is
the medium-term forecasting of the develop-
ment of the Federal Penitentiary Service of
Russia.

The concept of “living” law (“living” con-
stitution) introduced into the conceptual ap-
paratus of modern Russian law actualizes the
problem of understanding sources of “living”
penitentiary law. They are numerous sub-
ordinate acts of departmental rulemaking,
clothed in very vague attributive forms (let-

ters, recommendations, instructions, etc.) or
presented in the form of an oral order of com-
manding officers. The conduct of the special
military operation led to the use of such an
atypical source of legal impact as advanced
law enforcement practice, when penal rela-
tions arise in conditions of a gap in the law
and are based solely on the will of persons
endowed with powers (involvement in the
special military operation of those sentenced
to punishment in the form of deprivation of
liberty, detention of prisoners of war in a pre-
trial detention center, etc.).

Nikolai I. Polishchuk, professor at the De-
partment of the Theory of State and Law, In-
ternational and European Law of the Acad-
emy of the FPS of Russia, Doctor of Sciences
(Law), Professor made a speech on the topic
“Quasi-sources of law and their role in le-
gal realization of the state”.

Due to their historical path of origin, forma-
tion and development, the specifics of law-
making and law-realization activities, and the
presence of other features, current national
legal systems, as a rule, simultaneously use
several basic sources of law that form their
basis, as well as a number of quasi-sources
that perform a supporting role.

Basic sources are the ones objectively es-
tablished in sovereign states (legal families),
with the help of which official regulators of
public relations are legalized, while quasi-
sources — the ones that perform a secondary,
auxiliary role in normative, legal implementa-
tion and legal interpretation activities.

In the Russian national system of law, the
basic sources include a legal custom, norma-
tive legal act, contract of normative content
and principles of law, since they contain fun-
damental ideas determining the content and
key directions for legal regulation of public
relations, as well as legitimize legal norms
created to achieve these goals. Their char-
acteristic feature is that they are consistently
used in rule-making and law-realization ac-
tivities, and consequently, the entire national
system of law is created and operates on their
basis.

Quasi-sources of Russian law are inter-
pretative documents (decisions, resolu-
tions, definitions) emanating from authorized
state bodies (the Constitutional Court of the
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Russian Federation, the Supreme Court,
etc.) aimed at uniform application of basic
sources.

Quasi-law-making by the highest judicial
and other authorized bodies does not contra-
dict the principle of separation of powers and
is carried out in strict accordance with the
current Russian legislation. All the documents
emanating from them are quasi-sources of
Russian law, perform a secondary, auxiliary
role in the rule-making and legal implemen-
tation activities of the state. The need for
quasi-sources of law arises when there are
atypical situations associated with gaps in
the law, conflicts of legal norms, violations of
the fundamental principles and norms of in-
ternational law, the sanctioning of significant
discretion of the law enforcer, etc. in the legal
implementation activities of subjects.

The speech of Mikhail Yu. Spirin, associate
professor at the Department of the Theory
and History of State and Law and International
Law of the Samara State Aerospace Univer-
sity named after academician S.P. Korolev
(National Research University)”, Candidate of
Sciences (Law), Associate Professor, was de-
voted to the topic “The ratio of legislation
and legislative activity”, in particular, prob-
lems of different meanings of the categories
“legislation” and “legislative activity”.

The round table participant drew attention
to significant risks of perceiving these cate-
gories in a too broad approach to legal under-
standing and subsequent enforcement. This
refers to subordinate regulatory legal acts of
the head of state, government, ministries and
departments, etc., as well as corresponding
activities for their publication. The speaker
argued the controversy of the thesis about
the origin of legal force solely from the for-
mal shell of legal norms (formal source of law)
and substantiated the existence of a two-way
dialectical connection between a form and
content, since the main properties of legal
norms fixed in a specific formal source of law
(and not only its place in the hierarchy of such
sources of law and the powers of the subject
of lawmaking) also affect its legal force.

M.XYu. Spirin asked Professor R.A. Romash-
ov the question about the possibility and ne-
cessity of using the term “forms of law” in the
meaning of formal sources of law, including
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sources of penitentiary law. Having noted the
importance of the question asked, R.A. Ro-
mashov pointed out the steady use of terms
“form of substantive law” and “form of pro-
cedural law” in legal science and practice, as
well as potential practical difficulties in using
the category “form of law” in the plural in the
meaning of formal sources of law.

Natal’va N. Kirilovskaya, Head of the De-
partment of State and Legal Disciplines of
the Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Russia,
Candidate of Sciences (Law), Associate Pro-
fessor, made a report on the topic “Critical
problems of correlating norms of interna-
tional and national law”.

The question of the relationship between
norms of international and national law has
always been the subject of acute discussion
both in the theory of law and in the theory of
international law. Penitentiary science is no
exception. In the penitentiary sphere, as in
any other, a ratified international treaty that
does not contradict the provisions of the Con-
stitution of the Russian Federation will have
priority over federal laws. This constitution-
al norm has an imperative character. At the
same time, the penitentiary sphere refers to
the area of adoption of documents mainly of
a recommendatory nature at the international
level. Is the state obliged to follow norms of
a recommendatory nature? So, for example,
the Nelson Mandela Rules known in interna-
tional penitentiary law are advisory in nature.
According to their legal status they are a res-
olution of the UN General Assembly and the
rule of Paragraph 4 of Article 15 of the Con-
stitution of the Russian Federation does not
apply to them. However, states, being mem-
bers of international organizations, assume
certain obligations under membership and, in
this regard, should strive to adopt and imple-
ment generally accepted rules. However, the
recommendatory nature of norms does not
oblige member states to strictly follow them,
giving them the opportunity to determine the
relevancy of implementing international orga-
nizations’ decisions in part or in full, as well as
the format of their realization.

Evgeniya V. Lungu, Head of the Depart-
ment of State and Legal Disciplines of the
Kuzbass Institute of the Federal Penitentiary
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Service of Russia, Candidate of Sciences
(Law), Associate Professor, in her speech on
the topic “Problems to classify sources of
law” drew attention to the fact that the classi-
fication of sources of law is essential for regu-
lation of public relations.

In Russian legal science, a special place
has always been given to the vertical classi-
fication of sources of law on such grounds as
legal force of normative legal acts. However,
in the conditions of legal reality, this approach
does not consider both the diversity of nor-
mative legal acts and their position in the sys-
tem of sources of Russian law. The solution
to this problem is seen in the identification of
new grounds for the classification of sources
of law with regard to the objectively estab-
lished practice.

The report “Legal culture of sources of
penitentiary law” made by Viktoriya V. Kar-
punina, associate professor at the Depart-
ment of State and Legal Disciplines of the
Voronezh Institute of the Russian Federal
Penitentiary Service, Candidate of Sciences
(Law), Associate Professor was devoted to
the problem of correlation and interaction
of legal culture, sources of law and law and
order.

Legal culture is one of the significant in-
dicators of technical and legal development
and perfection of legislation.

The current Penal Code of the Russian
Federation was prepared in the mid-1990s,
during the period of drastic renewal of leg-
islation, and performs a fundamental role in
regulating penitentiary legal relations. At the
same time, it should be noted that certain
norms and institutions enshrined in the PC RF
contribute to excessive uncertainty in legal
regulation, thereby reducing the level of tech-
nical and legal culture. For example, the penal
legislation widely uses expressions “can”, “is
entitled to”. From the position of the institute
of anti-corruption expertise it is considered
as a manifestation of such a technical and
legal defect, the overcoming of which is pos-
sible through legislative consolidation of the
term and types of legitimate interests of con-
victs and other persons.

A problematic aspect of the legal culture
of penitentiary law sources may be the inac-
curacy and inconsistency of the subject of

regulation. For example, Chapter 21 of the
Penal Code of the Russian Federation regu-
lates grounds for exemption from punish-
ment, thereby competing with Chapter 12 of
the Criminal Code of the Russian Federation.
The current PC RF contains primarily material
norms, as a result of which a number of by-
laws, in particular Internal Regulations, ac-
quire a value actually comparable to the PC
RF, thereby claiming the conditional status
of the law in the material sense. Overcoming
these and a number of other technical and
legal shortcomings will contribute to improv-
ing the level of legal culture of the sources of
penal law.

Evgenii V. Svinin, Deputy Head of the De-
partment of State and Legal Disciplines of
the Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Russia,
Candidate of Sciences (Law), Associate Pro-
fessor, in his speech on the topic “Sources
of penitentiary law as the normative ba-
sis of penitentiary law and order” focused
on the need to study the interaction of these
phenomena.

One of the problems that deserves close
attention is the multiplicity of forms of subor-
dinate legal acts. The use of one or another
form of a subordinate legal act should be jus-
tified by the need to regulate a certain type
of public relations, thus each form of a subor-
dinate legal act should have its own specific
subject of regulation. At present, this issue
does not have an unambiguous legal regula-
tion; moreover, in law-making practice there
are subordinate regulatory legal acts that are
not formally stipulated by the Decree of the
Government of the Russian Federation No.
1,009 of August 13, 1997 “On approval of the
Rules for the preparation of regulatory legal
acts of federal executive authorities and their
state registration”. In this regard, in order to
strengthen the penitentiary law and order, itis
important to optimize forms of law, determin-
ing the subject of their legal regulation.

Associate professor at the Department of
Jurisprudence of the North-West Institute
of Management of the Russian Presidential
Academy of National Economy and Public
Administration (RANEPA), Candidate of Sci-
ences (Law) Galiya T. Romashova discussed
“Anti-corruption legislation and its place
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in the system of sources of patent law of
modern Russia”.

The penitentiary system of the Russian
Federation is characterized by a large number
of corruption risks, which in itself actualizes
the problem of anti-corruption security as the
activity of bodies and officials that are part of
the unified system of public authority based
on anti-corruption legislation to prevent and
counter corruption-related offenses. The fac-
tor that reduces the regulatory and protective
effectiveness of anti-corruption legislation is
departmental disunity, which causes multiple
regulatory conflicts, as well as the absence of
a single codified act in this area of legal regu-
lation.

The speech of Olesya V. Moshnenko, as-
sociate professor at the Department of State
and Legal Disciplines of the Kuzbass Institute
of the Federal Penitentiary Service of Russia,
Candidate of Sciences (Economics), was de-
voted to the topic “The legal nature of de-
cisions of the Constitutional Court of the
Russian Federation”.

According to O.V. Moshnenko, the mean-
ing and role of decisions of the Constitutional
Court of the Russian Federation has not lost
its relevance so far. Some decisions of the
Constitutional Court of the Russian Federa-
tion seem to be considered as sources of law.
We are talking about decisions that interpret
norms of the Constitution or laws of the Rus-
sian Federation. They, indeed, possess some
properties of the sources of law (for example,
general obligation), which give them a norma-
tive character.

Despite the fact that the Constitutional
Court of the Russian Federation does not
establish new rules of conduct and does not
make changes to the existing legislation, nev-
ertheless, its decisions may imply the cancel-
lation of one or another existing normative act
or a separate norm, which, in turn, generates
new rights and obligations for participants in
public relations. Such decisions of the Con-
stitutional Court of the Russian Federation,
in our opinion, have a rule-making character,
and can be recognized as a source of law.

However, we believe that by their legal na-
ture, the decisions of the Constitutional Court
are not judicial precedents, but a special
independent type of sources of law. Deci-
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sions of the Constitutional Court of the Rus-
sian Federation that have normative content
can legitimately be attributed to the sources
of law in the formal legal understanding of
this category. The unique, special legal na-
ture of the decisions of the Constitutional
Court of the Russian Federation is mani-
fested primarily in the combination of nor-
mative and doctrinal principles, as well as in
their extension to the most important issues
concerning all branches of law, including
penitentiary law.

Yuliya V. Perron, Senior Lecturer at the De-
partment of State and Legal Disciplines of
the Vologda Institute of Law and Economics
of the Federal Penitentiary Service of Russia,
Candidate of Sciences (Law), contemplated
on “The role and place of international
standards in the system of penitentiary
law”.

In modern conditions, when determining
the place of international standards for the ex-
ecution of criminal penalties in the system of
sources of law, it is necessary to focus more
not on the source of their consolidation, but
on the nature of origin and content. Arising
conflicts of international standards with Rus-
sian law should be resolved using principles
of the sources hierarchy or application prior-
ity, taking into account the provisions of Part
4 of Article 15, articles 17, 46, 62, 63, 67.1, 69,
79, Paragraph “b” of Part 5.1 and Part 6 of
Article 125 of the Constitution of the Russian
Federation.

Anna P. Veselova, Senior Lecturer at the
Department of State and Legal Disciplines
of the Kuzbass Institute of the Federal Peni-
tentiary Service of Russia, Candidate of Sci-
ences (History), analyzed individual trends in
law-making in her report on the topic “Del-
egation as a trend of modern law-making
practice”.

Undoubtedly, speaking of formal sources
of law, one should be aware of the legal family.
Significant interest is paid to general trends
that guide the development of sources of law
as a system category in recent times. One of
these is the endowment of executive authori-
ties with legislative powers. Its retrospective
formation is represented by the appearance
of the phenomenon of delegated legislation.
With the passage of time, the very fact of dele-
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gation gradually loses the need for formal ex- concomitant process of strengthening exec-
pression, which is mostly not a consequence utive authorities in the public administration
of the complication of public relations, but a system.
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